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DETAILED ACTION 

Election/Restrictions 

1 . Claims 32-34 are withdrawn from further consideration pursuant to 37 CFR 

1 .142(b) as being drawn to a nonelected invention, there being no allowable generic or 
linking claim. Election was made without traverse in the reply filed on 6/7/2009. 

Claim Rejections - 35 USC § 102 

2. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(a) the invention was known or used by others in this country, or patented or described in a printed 
publication in this or a foreign country, before the invention thereof by the applicant for a patent. 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

(e) the invention was described in (1 ) an application for patent, published under section 1 22(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351 (a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

3. Claims 1, 2, 5, 9-12, 14, 29, and 30 are rejected under 35 U.S.C. 102(e) as being 
anticipated by Bhatnagar et al. (Pub. No. US 2005/0080425 A1), which incorporates by 
reference applications 10/389,818 filed on March 18, 2003 and 60/365,026, filed on 
March 18, 2002. 

Regarding claims 1 , 2, 5, 9, 1 1 , 12, 14, 29, and 30, Bhatnagar et al. discloses a 
device for distracting and supporting two' substantially opposing tissue surfaces in a 
patient's body (figure 9), to be introduced within the tissue surfaces in a minimally 
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invasive procedure (claim 25), the device comprising: a wrapping dement 84 (figure 9); 
and an expandable structure 16 (figure 9) insertable between the two substantailly 
opposing support surfaces of the wrapping dement 84 (figure 9), adapted to be 
expanded between the two substantially opposing surfaces to a predetermined 
dimension (figure 9); paragraph 0059). The device is further provided with a conduit 44 
(figure 8A), through which it is introduced into the patient's body. The wrapping element 
84 comprises two substantially opposing support surfaces (figure 9). The expandable 
structure 16 comprises a plurality of beams 56, 58, 64 (figure 9). The expandable 
structure 16 comprises a segmented strip made of a series of jointed segments 56, 58, 
and 64 pivotally interconnected (figure 9) so as to present a multi-jointed strip (figure 9) 
each segment 56 and 58 having an elongated bore (illustrated in figure 9) provided on it 
through which a fastener may be interlaced, for holding the strip in a folded state of a 
desired height (fasteners connect actuation rod 46 to segments 56 and 58. The 
actuation rod holds the strip in a folded state of a desired height, figure 9). The 
expandable structure 16 is an initially squashed deployable polyhedron structure 
(figures 8A and 8B). The polyhedron structure has a cross section in the form of a 
parallelogram (figure 9). The expandable structure comprises two foldable straps 
56/58/64 placed on either sides of a bar 46 (figure 9). The wrapping 84 is incorporated 
with the expandable structure 16 (paragraph 0059). The wrapping 84 is incorporated 
with an introduction device 44 used to introduce the device 16 to a target location 
(paragraph 0059). The expandable structure 16 is an initially collapsed deployable 
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polyhedron structure (figures 8A and 8B). The polyhedron structure has a cross section 
in the form of a parallelogram (figure 8A). 

Regarding claim 1 0, Bhatnagar et al. discloses a device for distracting and 
supporting two substantially opposing tissue surfaces in a patient's body (figure 8B), to 
be introduced within the tissue surfaces in a minimally invasive procedure (claim 25), 
the device comprising: a segmented strip made of a series of jointed segments 56 and 
58 (figure 8B) pivotally interconnected so as to present a multi-joint strip (figure 8B), 
each segment 56 and 58 having an elongated bore provided on it (illustrated in figure 
8B) through which a fastener may be interlaced, for holding the strip 56/58 in a folded 
state of a desired height (fasteners connect actuation rod 46 to segments 56 and 58. 
The actuation rod holds the strip in a folded state of a desired height, figure 8B). 
4. Claims 1,2,5, 6, 23, 26-28, and 31 are rejected under 35 U.S.C. 1 02(b) as being 
anticipated by Baumgartner (Pat. No. US 5,755,797). 

Regarding claims 1, 2, 5, 6, 23, 26-28, and 31, Baumgartner discloses a device 
for distracting and supporting two substantially opposing tissue surfaces in a patient's 
body (figure 3), to be introduced within the tissue surfaces in a minimally invasive 
procedure (figure 3), the device comprising: a wrapping dement 10 (figure 3); and an 
expandable structure 7 (figure 3) insertable between the two substantailly opposing 
support surfaces of the wrapping dement 10 (figure 3), adapted to be expanded 
between the two substantially opposing surfaces to a predetermined dimension (figure 
9). The device is further provided with a conduit 6 (figure 3), through which it is 
introduced into the patient's body (col. 2, lines 60-67; figure 3). The wrapping element 
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10 comprises two substantially opposing support surfaces (figure 3). The two 
substantially opposing support surfaces are ragged on their internal surfaces (col. 2, 
lines 60-67 disclose that wrapping element 10 is a synthetic woven fabric. It is known to 
one skilled in the art that weaving a fabric results in a ragged texture). The expandable 
structure comprises a plurality of cylindrical elements 7 (col. 4, lines 66-67) that are 
linked loosely by a string 20 (figure 7) that can break up when the linked cylindrical 
elements 7 are pressed within the wrapping element 10 (functional language- the links 
20 are capable of breaking upon the application of pressure due to their reduced 
diameter as shown in figure 7). The device is made of a plastic material (col. 1 , line 66- 
col. 2, line 4 and col. 2, lines 60-67). 

5. Claims 1 and 3 are rejected under 35 U.S.C. 102(e) as being anticipated by 
Johnson et al. (Pub. No. US 2002/0183761 A1). 

Regarding claims 1 and 3, Johnson et al. discloses a device (figure 29) for 
distracting and supporting two substantially opposing tissue surfaces in a patient's body, 
to be introduced within the tissue surfaces in a minimally invasive procedure, the device 
comprising: a wrapping element (paragraph 0177 "permeable membrane"); and an 
expandable structure "wafers" insertable between the two substantially opposing 
support surfaces of the wrapping element, adapted to be expanded between the two 
substantially opposing surfaces to a predetermined dimension (figure 29). The device is 
further provided with an introduction member 50 (figure 29), the introduction member 40 
comprising a substantially linear conduit (figure 29), having a proximal end through 
which the device is inserted and a distal end where two substantially opposite slots are 
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provided (figure 29), through which the expandable structure may protrude in directions 
substantially perpendicular to the conduit (figure 29). 
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Claim Rejections - 35 USC § 103 

6. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

7. Claims 1 , 1 5, 1 6, 1 8-22 are rejected under 35 U.S.C. 1 03(a) as being 
unpatentable over Baumgartner (Pat. No. US 5,171 ,280) in view of Bhatnagar et al. 
(Pub. No. US 2005/0080425 A1). 

Regarding claims 1 , 1 5, 1 6, 1 8-22, Baumgartner discloses a device (figure 7) for 
distracting and supporting two substantially opposing tissue surfaces in a patient's body, 
to be introduced within the tissue surfaces in a minimally invasive procedure, the device 
comprising: an expandable structure 2 (figure 6) insertable between the two opposing 
support surfaces of a wrapping element, adapted to be expanded between the two 
opposing surfaces to a predetermined dimension (figure 6). The expandable structure 2 
comprises a coiled strap (figure 6) that is coiled over a rotor 10 (figure 6; col. 3, lines 56- 
67). The device further includes a propulsion belt 19 (figures 5 and 6; col. 4, lines 1-10) 
for driving the strap 2 and enhancing its coiling (col. 4, lines 1-10). The device is 
provided with a roller 15 for rolling the propulsion belt 19 (figure 6; col. 3, line 65 - col. 4, 
line 5). The belt 19 is provided with a ragged surface (glass fiber) for enhancing friction 
(col. 4, lines 1-5). The strap 2 is provided with a ragged surface in the region of 
numeral 7 (col. 3, lines 48-55, the ragged surface comprising a meshwork of PET 
threads). 
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However, Baumgartner does not disclose a wrapping element. 

Bhatnagar et al. teaches a wrapping element 84 (figure 9) for the purpose of 
protecting the surrounding tissue from the working mechanism of the spreading 
assembly (paragraph 0058). 

It would have been obvious to one skilled in the art at the time the invention was 
made to modify the distractor disclosed by Baumgartner to include a wrapping element 
for the purpose of protecting the surrounding tissue from the working mechanism of the 
spreading assembly, as taught by Bhatnagar et al. (paragraph 0058). 

Allowable Subject Matter 

8. Claims 4, 7, 8, 17, 24, and 25 are objected to as being dependent upon a 
rejected base claim, but would be allowable if rewritten in independent form including all 
of the limitations of the base claim and any intervening claims. 

Conclusion 

9. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. See attached PTO form 892. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to LYNNSY SCHNEIDER whose telephone number is 
(571)270-7856. The examiner can normally be reached on Monday - Friday, 9:30am- 
5pm EST. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Eduardo Robert can be reached on (571)272-4719. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/L S./ 

Examiner, Art Unit 3733 
/Eduardo C. Robert/ 



Supervisory Patent Examiner, Art Unit 3733 



